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RECEIVED

BEFORE THE ILLINOIS POLLUTION CONTROLBOAR~LERK’SOFFICE

PEOPLE OF THE STATE OF ILLINOIS, ) DEC 1 2003

Complainant, STATE OF ILLINOIS
Pollution Control Board

v. ) PCB No. 97-119
(Enforcement)

G & M TOTAL, INC., an Illinois
Corporation, GEORGEPAPAS,
individually and as President of
G & M TOTAL, Inc.,

Respondents.

COMPLAINANT’S MOTION FOR SUMMP~.RYJUDGMENT

NOWCOMESthe Complainant, PEOPLE OF THE STATE OF ILLINOIS,

ex rel. Lisa Madigan, Attorney General of the State of Illinois,

and pursuant to Section 101.244 of the Board’s Procedural Rules,

35 Ill. Adm. Code 101.244 (1996), hereby moves for the entry of

an order granting summary judgment in favor of Complainant and

against Respondents, G & M TOTAL, INC. (“G & M Total”) and GEORGE

PAPAS (“Papas”), as to Counts I and II of Complainant’s

Complaint. In support thereof, Complainant states as follows:

1. On January 8, 1997, Complainant filed a two-count

complaint against the Respondents alleging violations of Section

12(a) of the Illinois Environmental Protection Act (“Act”), 415

ILCS 5/12 (a) (1996) , and Sections 731.160, 731.162 and 731.163 of

the Illinois Pollution Control Board Regulations (“Board

RegulatiOns”), 35 Ill. Adm. Code 731.160, 731.162 and 173.163

(1996). Respondents, G & M TOTAL and PAPAS, were served with

Complainant’s Complaint via certified mail on January 16, 1997.
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A Copy of the certified receipt is attached to and incorporated

into this motion as Exhibit A.

2. On December 1, 1997, Complainant filed its first

Request for Admission of Facts. Complainant caused the document

to be mailed to Respondents, G & M TOTAL and PAPAS, on December

1, 1997. The document requested the admission of all material

facts alleged in Complainant’s Complaint. A copy of the first

Request for Admission of Facts is attached to and incorporated

into this motion as Exhibit B.

3. As of the date of filing of this Motion, Respondents, G

& M TOTAL and PAPAS, have not filed a response to the

Complainant’s first Request for Admission of Facts.

4. Because the Respondents failed to respond to

Complainant’s Request for Admission of Facts within the required

60 day period, the Complainant filed its Motion to Deem Facts

Admitted on August 5, 2003, pursuant to 35 Ill. Adm. Code

Sections 103.204(d) and 103.204(e).

5. On October 2, 2003, the Illinois Pollution Control

Board (“Board”) granted the Complainant’s Motion to Deem Facts

Admitted. A copy of the October 2, 2003 Board Order is attached

to and incorporated into this motion as Exhibit C.

6. Section 12(a) of the Act, 415 ILCS 5/12(a) (1994),

provides as follows:

No person shall:
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a. Cause threaten or allow the discharge of any
contaminate into the environment of any State so
as to cause or tend to cause water pollution in
Illinois, either alone or in combination with
matter from other sources, or as to violate
regulations or standards adopted by the Pollution
Control Board under this Act

7. Section 3.06 of the Act, 415 ILCS 5/3.06 (1994),

provides as follows:

“CONTAMINANTS” is any solid, liquid or gaseous matter,
any odor, or any form of energy, from whatever source.

8. Section 731.160 of the Board Underground Storage Tank

Regulations, 35 Ill. Adm. Code 731.160, provides as follows:

Owners and operators of petroleum or hazardous
substance UST systems must, in response to a confirmed
release from the liST system, comply with the
requirements of this Subpart except for liSTs excluded
under Section 731.110(b) and liST systems subject to
RCRA corrective action requirements under 35 Ill. Adm.
Code 724.200, 724.296, 725.296 or 725.Subpart G.

9. Section 731.162 of the Board Underground Storage Tank

Regulations, 35 Ill. Adm. Code 731.162, provides as follows:

a) Owners and operators shall perform the following

abatement measures:
1. Remove as much of the regulated substance

from the UST system as is necessary to
prevent further release to the environment;

2. Visually inspect any aboveground releases or
exposed belowground releases and prevent
further migration of the released substance
into surrounding soils and groundwater;

3. Continue to monitor and mitigate any
additional fire and safety hazards posed by
vapors or free product that have migrated
from the liST excavation zone and entered into
substance structures (such as sewers or
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basements) ;

4. Remedy hazards posed by contaminated soils
that are excavated or exposed as a result of
release confirmation action activities. If
these remedies include treatment or disposal
of soils, the owner and operator shall comply
with 35 Ill. Adm. Code 722, 724, 725, 807,
and 809;

5. Measure for the presence of a release where
contamination is most likely to be present at
the liST site, unless the presence and source
of the release have been confirmed in
accordance with the site check required by
Section 731.152(b) or the closure site
assessment of Section 731.172(a). In
selecting sample types, sample locations and
measurement methods, the owner and operator
shall consider the nature of the stored
substance, the type of backfill, depth to
groundwater and other factors as appropriate
for identifying the presence and source of
the release; and

6. Investigate to determine the possible
presence of free product, and begin free
product removal as soon as practicable and in
accordance with Section 731.164.

b) Within 20 days after release confirmation, owners
and operators shall submit a report to the Agency,
summarizing the initial abatement steps taken
under subsection (a) and any resulting information
or data.

10. Count I of the Complainant’s Complaint, entitled

Failure to Perform Initial Abatement Measures and Site Check,

specifically alleges that the Respondents violated Section 12 (a)

of the Act, 415 ILCS 5/12(a) (1994), and Sections 731.162 and

731.160 of the Board Underground Storage Tank Regulations, 35

Ill. Adm. Code Sections 731.162 and 731.160, respectively by: (1)
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releasing gasoline into the soil at 2301 Sheridan Road, Zion,

Lake County, Illinois (“Site”); (2) failing to demonstrate and/or

eupply the Illinois Environmental Protection Agency (“Illinois

EPA”) with sufficient documentation that Respondents have

performed the initial abatement measures and site checks after

confirmation of the release; and (3) failing to submit a report

to the Illinois EPA summarizing the initial abatement steps taken

and any resulting information or data within 20 days after

release confirmation.

11. Section 731.163 of the Board Underground Storage Tank

Regulations, 35 Ill. Adm. Code 731.163, provides as follows:

a) Owners and operators shall assemble information
about the site and the nature of the release,
including information gained while confirming the
release or completing the initial abatement
measures in Section 731.160 and Section 731.161.
This information must include, but is not
necessarily limited to the following:

1. Data on the nature and estimated quantity of
release;

2. Data from available sources or site
investigations concerning the following
factors: surrounding populations, water
quality, use and approximate locations of
wells potentially affected by the release,
subsurface soil conditions, locations of
subsurface sewers, climatological conditions
and land use;

3. Results of the site check required under
Section 731.162(a) (5); and

4. Results of the free product investigations
required under Section 731.162(a) (6), to be
used by owners and operators to determine
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whether free product must be recovered under
Section 731.164.

b) Within forty-five (45) days after confirmation of
the release, owners and operators shall submit the
information collected in compliance with
subsection (a) to the Agency, in a manner that
demonstrates its applicability and technical
adequacy.

12. Count II of the Complainant’s Complaint, Failure to

Perform an Initial Site Characterization, specifically alleges

that the Respondents violated Section 12(a) of the Act, 415 ILCS

5/12(a) (1994), and Sections 731.163 and 731.160 of the Board

underground Storage Tank Regulations, 35 Ill. Adm. Code Sections

731.163 and 731.160 by: (1) failing from at least August 26, 1991

and continuing until May 17, 1996, to demonstrate and/or supply

the Illinois EPA with sufficient documentation that Respondents

had performed the initial site characterization; (2) failing from

at least August 26, 1991 and continuing until May 17, 1996, to

submit the information about the site and the nature of the

release to the Illinois EPA within 45 days after release

confirmation.

13. In its October 2, 2003 Order, the Board deemed admitted

the following facts:

a. Papas owns the real property located at 2301

Sheridan Road, Zion, Lake County, Illinois (“site”) and has owned

this property since at least October 5, 1988.

b. Papas is the president of G & M and has been the
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president since at least June 12, 1990.

c. G & M owns and operates a gas station located at

2301 Sheridan Road, Zion, Lake County, Illinois and has owned and

operated this gas station since at least June 12, 1990.

d. From at least October 5, 1988 and continuing until

at least May 1, 1995, at least five (5) liSTs and respective UST

systems were located at the Site. Four (4) of the liSTs located

at the Site were utilized to store gasoline, and one (1) was

utilized to store kerosene.

e. On July 11, 1991, G & M reported a release of

gasoline from the liST system at the Site to the IEMA.

f. On November 7, 1994, a subsurface boring test was

performed at the Site. The results of that investigation

produced evidence of a release of gasoline and/or kerosene.

g. On November 7, 1994, G & M reported a release of

gasoline from the liST system at the Site to IEMA.

h. On or about May 1, 1995, at least five (5) liSTs

and respective liST system were removed from Site.

i. Neither Papas nor G & M provided a twenty (20) day

report, as described in 35 Ill. Adm. Code 731.162, to the

Illinois EPA within twenty (20) days after confirmation of the

release reported on or about July 11, 1991.

j. Neither Papas nor G & M provided a twenty (20) day

report, as described in 35 Ill. Adm. Code 731.162, to the
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Illinois EPA within twenty (20) days after confirmation of the

release reported on or about November 7, 1994.

k. On or about May 17, 1996, G & M submitted to the

Illinois EPA a twenty (20) day report, as described in 35 Ill.

Adm. Code 731.162.

1. Neither Papas nor G & M provided a forty-five (45)

day report, as described in 35 Ill. Adm. Code 731.163 to the

Illinois EPA within 45 days afer confirmation of the release

reported on or about July 11, 1991.

m. Neither Papas nor G & M provided a forty-five (45)

day report, as described in 35 Ill. Adm. Code 731.163 to the

Illinois EPA within 45 days afer confirmation of the release

reported on or about November 7, 1994.

n. On or about March 27, 1996, G & N submitted to the

Illinois EPA a forty-five (45) day report, as described in 35

Ill. Adm. Code 731.163.

o. The Illinois EPA did not receive the forty-five

(45) day report dated March 27, 1996 until Nay 1, 1996.

14. The above facts, as deemed admitted, are sufficient to

find that the Respondents violated Section 12(a) of the Act, 415

ILCS 5/12(a) (1994), and Sections 731.160, 731.162 and 731.163 of

the Board Underground Storage Tank Regulations, 35 Ill. Adm. Code

Sections 731.160, 731.162, and 731.163.

15. Section 101.244 of the Board Procedural Rules, 35 Ill.
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Adm. Code 101.244 (1996) provides, in pertinent part, as follows:

* * *

A motion for summary judgment prior to hearing may be made
by any party to an enforcement proceeding pursuant to Title
VIII of the Act or a permit appeal pursuant to Title X of
the Act.

* * *

16. Summary judgement is appropriate only when the

pleadings, depositions, and admissions on file, together with the

affidavits, if any, disclose that there is no genuine issue as to

any material fact and the moving party is entitled to judgment as

a matter of law. 735 ILCS 5/2-1005 (2002) ; see also, Balla v.

Gambro, Inc., 145 Ill. 2d 492, 584 N.E.2d 104.112 (Ill. 1991).

17. If the Board finds that the Respondents, G & N TOTAL,

and PAPAS have admitted all allegations asserted in Complainant’s

first Request for Admission of Facts, then the record shows that

there is no genuine issue of material fact remaining for review.

Since the Board, in its October 2, 2003 Order, did find admitted

all allegations asserted in Complainant’s first Request for

Admission of Facts, pursuant to Section 101.244 of 35 Ill. Adm.

Code 101.244 (1996), Complainant is entitled to summary judgement

in its favor as a matter of law.

WHEREFORE, Complainant, PEOPLE OF THE STATE OF ILLINOIS,

respectfully requests that the Board issue an order in favor of

Complainant and against Respondents G & N TOTAL, INC. and GEORGE

PAPAS:
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1. Granting summary judgement, in favor of the Complainant

and against the Respondents, on Counts I and II of the

Complainant’s Complaint;

2. Finding that the Respondents violated Section 12(a) of

the Act, 415 ILCS 5/12(a) (1996), and Sections 731.160, 731.162

and 731.163 of the Board Regulations, 35 Ill. Adm. Code 731.160,

731.162 and 173.163 (1996)

3. Ordering the Respondents to cease and desist from

further violations of Section 12(a) of the Act, 415 ILCS 5/12(a)

(1996), and Sections 731.160, 731.162 and 731.163 of the Board

Regulations, 35 Ill. Adm. Code 731.160, 731.162 and 173.163

(1996)

4. Assessing against the Respondents a civil penalty of

Fifty Thousand Dollars ($50,000.00) for each violation of Section

12(a) of the Act, 415 ILCS 5/12(a) (1996) and each violation of

Sections 731.160, 731.162 and 731.163 of the Board Regulations,

35 Ill. Adm. Code 731.160, 731.162 and 173.163 (1996); and an

additional civil penalty of Ten Thousand Dollars ($10,000.00) for

each day during which each violation shall have continued;

5. Ordering the Respondents to pay all costs, pursuant to

Section 42(f) of the Act, including attorney, expert witness and

consultant fees, expended by the State in pursuit of this action;

and
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6. Granting such additional relief as the Board deems

appropriate and just.

PEOPLE OF THE STATE OF ILLINOIS
Ex rel. LISA MADIGAN, Attorney
General of the State of Illinois

MATTHEWJ. DUNN, Chief
Environmental Enforcement/Asbestos
Litigation Division

ROSEMARIE CAZEAU, Chief
Environmental Bureau

BY: ____________

• HERINE A. KELLY
Assistant Attorney General
Environmental Bureau
188 West Randolph, ~ Floor
Chicago, IL 60601
(312) 814-3153
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1 REIVED
~LERK’SOFFiCEBEFORE THE ILLINOIS POLLUTION CONTROL I OARDDEC ~11997

PEOPLE OF THE STATE OF ILLINOIS, ) STATE OF ILLINOIS

) POLLUTION CONTROL BOARD,
Complainant, )

) PCB97-119
V. ) (Enforcement)

)
G & M TOTAL, INC., anIllinois )
Corporation, GEORGEPAPAS, individually )
andas PresidentofG & M Total, Inc., )

)
Respondents. )

REOUEST FOR ADMISSION OF FACTS

Pursuant to 35 Iii. Adm Code 103.162(a),Complainant, PEOPLE OF THE STATE OF

ILLrNOIS, hereby requestsRespondent,GEORGE PAPAS, to admit the truth ofthe following

facts, in writing, under oath within twenty (20) daysfrom the dateofservicehereof.

INSTRUCTIONS ANDDEFINITIONS

1. With respectto anyrequestedadmissionwhich Respondentrefusesto answer

becauseofa claim ofprivilege, provide a statementsignedby an attorney representing

Respondentsetting forth asto each:

a. the nature ofthe claim of privilege;

b. the statute,rule or decisionwhich is claimed to giverise to the claim of

privilege;

c. all facts relied upon in support of the claim ofprivilege;

d. an identification ofall documentsrelated to the claim ofprivilege;

e. an identification ofall personshaving knowledgeofany factsrelated to

the claim ofprivilege; and



f. an identificationofall events,transactionsoroccurrencesrelatedto the

claim ofprivilege.

2. “Illinois EPA” shallmeanIllinois EnvironmentalProtectionAgency

3. “Respondent”shallmeanGeorgePapas.

4. “G & M” shallmeanG & M Total, Inc.

5. “Papas”shallmeanGeorgePapas.

6. “OSFM” shallmeanOffice ofthe StateFire Marshall.

7. “IEMA” shallmeanIllinois EmergencyManagementAgency.

8. “IESDA” shallmeanIllinois EmergencyServicesDisasterAgency.

9. “Site” shallreferto thepropertyandanyportionthereofdescribedin paragraphs3

and4 of CountI ofthe Complaint.

10. “Release”meansanyspilling, leaking,pumping,pouring,emitting,emptying,

discharging,injecting,escaping,leaching,or disposingfrom aUST or USTsysteminto

groundwater,surfacewater,soil or subsurfacesoil.

11. “UST” or “UST system”meansanundergroundstoragetank,connected

undergroundpiping, undergroundancillary equipment,andcontainmentsystem,if any.

12. “Regulatedsubstance”meansany“hazardoussubstance”or “petroleum”.

13. “Hazardoussubstance”meanyanysubstancelisted in 40 CFR 320.4(but not

including anysubstanceregulatedby thehazardouswasteunder35 Ill. Adm. Code721).

14. “Petroleum”[including crudeoil or anyfractionthereforewhich is liquid at

standardconditionsoftemperatureandpressure(60 degreesFahrenheitand14.7poundper

squareinch absolute)J,includes,butis not limited to, petroleumandpetroleum-basedsubstances
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comprisingacomplexblendofhydrocarbons derivedfrom crudeoil throughprocessesof

separatiOfl~conversion,upgradingandfinishing, suchasmotorfuel, jet fuels,distillate fuel oils,

residualfuel oils, lubricants,petroleumsolventsandusedoil.

15. “Below groundrelease”meansanyreleaseto thesubsurfaceofthelandandto

groundwater.This includes,butisnot limitedto, releasesfrom thebelowgroundportionsof an

undergroundstoragetanksystemandbelowgroundreleasesassociatedwith overfihls and

transferoperationsastheregulatedsubstancemovesfrom an undergroundstoragetank.

16. “Or” shallmeanand/orwhereverappropriate.

17. The singularform andplural form shallbe construedinterchangeablysoasto

elicit anyfactsor informationwhich might otherwisebeconstruedasoutsidetheir scope.

FACTS TO BE ADMITTED

~ct No~i

Papascurrentlyownstherealpropertylocatedat2301 SheridanRoad,Zion, Lake

County,Illinois.

Sinceat leastOctober5, 1988,Papashasownedtherealpropertylocatedat 2301

SheridanRoad,Zion, LakeCounty,Illinois.

Papasis currentlythepresidentof G & M.

FactN~A

PapashasbeenthepresidentofG & M sinceat leastJune12, 1990.
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FactNo~i

Sinceat leastJune12, 1990,G & M hasownedandoperateda gasstationlocatedat2301

SheridanRoad,Zion, LakeCounty,Illinois.

FactN~o~

G & M currentlyownsandoperatesagasstationlocatedat2301 SheridanRoad,Zion,

LakeCounty,illinois.

FactN~i

Onor aboutOctober5, 1988,Papassignedandsubmittedto theOSFMaNotificationfor

UndergroundStorageTanksfor four (4) USTs.

FactNo~

Onor aboutSeptember30, 1993,Papassignedandsubmittedto theOSFM aNotification

for UndergroundStorageTanksfor four (4) USTs.

FactNo~

From at leastOctober5, 1988andcontinuinguntil at leastMay 1, 1995, at leastfive (5)

USTsandrespectiveUST systemwerelocatedat theSite.

FactNo. 10

Four(4) of theUSTslocatedat theSite wereutilized to storegasoline.

FactNo.12

One(1) ofthe USTslocatedat theSitewasutilized to storekerosene.

FactNo.13

OnJuly 10, 1991, G & M conductedatightnesstestof four (4) oftheUSTslocatedat the

Site.
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FactN~.i4

On July 10, 1991,one(1) ofthe USTsat the Site failedthetightnesstest.

Fa.ctNo. 15

OnJuly 11, 1991, G & M reporteda releaseof gasolinefrom theUST systemat theSite

to theJEMA, formerly known asIESDA.

FactNo.i~

OnNovember7, 1994, asubsurfaceboringtestwasperformedon theSite.

f~çtNo.J7

OnNovember7, 1994,theresultsofthesubsurfaceinvestigationproducedevidenceof a

releaseofgasolineand/orkerosene.

FactNo.18

OnNovember7, 1994,0 & M reportedareleaseof gasolinefrom aUST systematthe

Siteto theIEMA, formerly known asIESDA.

f~ctNo.19

On or aboutMay 1, 1995,at leastfive (5) USTsandrespectiveUST systemwere

removedfrom the Site..

FactNo.20

Papasdid not providea20 dayreport,asdescribedin 35 Ill. Adm. Code731.162,to the

Illinois EPAwithin 20 daysafterconfirmationofthereleasereportedon or aboutJuly 11, 1991.

FactNo.21

G & M did notprovidea20 dayreport,asdescribedin 35111.Adm. Code731.162,to the

Illinois EPA within 20 daysafterconfirmationof thereleasereportedon or aboutJuly 11, 1991.
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FaetNo.22

Papasdid notprovidea20 dayreport,asdescribedin 35 Ill. Adm. Code73 1.162,to the

Illinois EPAwithin 20 daysafterconfirmationofthereleasereportedon or aboutNovember7,

1994.

Fact No. 21

G & M did not providea20 dayreport,asdescribedin 35 Ill. Adm. Code731.162,to the

Illinois EPA within 20 daysafterconfirmationofthereleasereportedonoraboutNovember7,

1994.

FactNo.24

OnoraboutMay 17, 1996,G & M submittedto theIllinois EPA a20 dayreport, as

describedin 35 III. Adm. Code73 1.162.

Papasdidnot providea45 dayreport,asdescribedin 35 Iii. Adm. Code731.163to the

Illinois EPAwithin 45 daysafterconfirmationofthereleasereportedon oraboutJuly 11, 1991.

G & M did notprovidea45 dayreport, asdescribedin 35 Ill. Adm. Code73 1.163,to the

Illinois EPAwithin 45 daysafterconfirmationofthereleasereportedonoraboutJuly 11, 1991.

FactNo. 27

Papasdid notprovidea45 dayreport,asdescribedin 35 Ill. Adm. Code731.163,to the

Illinois EPA within 45 daysafterconfirmationofthereleasereportedonor aboutNovember7,

1994.
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FactNo.28

G & M didnotprovidea45 dayreport,asdescribedin 35 Iii. Adm. Code73 1.163,to the

Illinois EPA within 45 daysafterconfirmationof thereleasereportedon or aboutNovember7,

1994.

FactNo.29

Onor aboutMarch27, 1996,G & M submittedto theIllinois EPA a45 dayreport,as

describedin 35 III. Adm. Code73 1.163.

FactNo~3~

By letterdatedAugust23, 1996,theIllinois EPAinformedPapasthat theIllinois EPA

did not receivethe45 dayreportdatedMarch27, 1996, until May 1, 1996.

PEOPLEOF THE STATE OF ILLINOIS

JAMES E. RYAN
Attorney General
StateofIllinois

MATTHEW J. DUNN, Chief
EnvironmentalEnforcement\Asbestos
LitigationDivision

WILLIAM D. SEITH,Chief
EnvironmentalBureau

BY:______
ALYS~L. FRON
Assista~Attorney General
EnvironmentalBureau
100 WestRandolphSt., 11thFir.
Chicago,Illinois 60601
(312) 814-3774

c:\g&rn\reqUeSt2
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CERTIFICATE OF SERVICE

I, ALYSSA L. FRON,an AssistantAttorney Generalin thiscase,do certify thatI caused

to be mailedthis 1st dayof December,1997,theforegoingNoticeofFiling, Requestfor

AdmissionofFacts,Complainant’sFirst SetofInterrogatories,andComplainant’sFirstRequest

for ProductionofDocumentsupon:

ThomasRobinson,Esq. DeborahL. Frank,Esq.
2161 SheridanRoad HearingOfficer
Zion, Illinois 60099 608 SouthProspectAvenue

Champaign,Illinois 61820

by placingsamein an envelope,postageprepaid,anddepositingsamewith theUnitedStates

PostalServiceat 100 WestRandolphStreet,Chicago,Illinois; and

DorothyGunn,Clerk
Illinois Pollution ControlBoard
100 WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601

by handdelivery.

AL FRON



ILLiNOIS POLLUTION CONTROL BOARD
October2, 2003

PEOPLEOF THE STATE OFILLINOIS, )
)

Complainant, )
)

v. ) PCB97-119
) (Enforcement - Land)

G&M TOTAL, INC., anIllinois corporation, )
andGEORGEPAPAS,individuallyandas )
presidentof G&M TOTAL, INC., )

)
Respondents. )

ORDEROF THE BOARD (by W.A. Marovitz):

OnJanuary8, 1997,theIllinois AttorneyGeneral,onbehalfofthePeopleoftheStateof
Illinois (People),filed acomplaintagainstG&M Total, Inc., an Illinois corporation(G&M), and
GeorgePapas,individuallyandaspresidentof G&M (Papas). The PeopleallegethatG&M and
PapasviolatedtheEnvironmentalProtectionAct (415 ILCS 5/12(a)(2002))andBoardrules(35
Ill. Adm. Code731.160,731.162,731.163)bynottimelyrespondingto aleakingunderground
storagetank (UST) at their gasolinestation. OnAugust5, 2003,thePeoplefiled amotionto
deemfactsadmitted,to whichneitherG&M norPapasresponded.TheBoardgrantsthe
People’smotionfor thereasonsbelow.’

DISCUSSION

G&M allegedlyownsandoperatesagasolinestationlocatedat 2301 SheridanRoad,
Zion, LakeCounty. Comp.at2. Papasallegedlyownstherealproperty,leasesit to G&M, and
is responsiblefor andinvolved in theday-to-dayoperationof thegasolinestation. Id. On
December1, 1997, thePeoplemailedto respondentsarequestto admit facts. Mot. at2.
Accordingto thePeople,thedocumentrequestedtheadmissionofall materialfactsallegedin
thecomplaint. Id.

The factsrequestedto be admittedaddressmanysubjects,including: (1) propertyand
gasolinestationownershipandoperation;(2) Papas’capacitywith G&M; (3) thepresence,use,
tightnesstesting,andremovalofUSTsat thegasolinestation; (4) thefailureofaTJSTto passa
tightnesstest; (5) USTnotificationssubmittedby PapastotheOffice oftheStateFireMarshal;
(6) subsurfacesoil testingindicatingareleaseofgasolineorkeroseneorboth at thesite; (7)
G&M reportingareleaseto theIllinois EmergencyManagementAgency(formerlyknown asthe
Illinois EmergencyServicesandDisasterAgency);and (8) whenG&M submitted“20 day” and
“45 day” reportsto theIllinois EnvironmentalProtectionAgency. Mot., Exh. B at3-7.

‘TheBoardcitesthecomplaintas “Comp.at “ andthemotionto deemfactsadmittedas “Mot.
at .“
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At thetimethePeopleservedtherequestto admit facts,theBoard’sproceduralrules
provided:

Eachof themattersoffact. .. of which admissionis requestedis admittedunless,
within 20 daysafterservicethereof,theparty to whom therequestis directed
servesuponthepartyrequestingtheadmissioneitheraswornstatementdenying
specificallythemattersofwhich admissionis requestedorsettingforth in detail
the reasonswhyhecannottruthfully admitordenythosemattersorwritten
objectionson thegroundthatsomeorall oftherequestedadmissionsare
privilegedor irrelevantorthattherequestis otherwiseimproperin wholeor in
part. 35 Ill. Adm. Code103.162(c)(repealedJan. 1, 2001).

This rulewasrepealedonJanuary1, 2001,whentheBoardadoptedan entirelynewsetof
proceduralrules. However,thecurrentrule on admissionsin theabsenceofdenial(35 Ill. Adm.
Code101.618(f))is nearlyidenticalto therepealedrule,andwhichoneappliesmakesno
differencein today’s outcome.BecausetheBoardappliestheproceduralrulein effectatthe
time thedocumentin questionwasfiled orserved(see Peoplev. JohnCrane.Inc., PCB01-76,
slip op. at2-3(May 17, 2001)),fonnerSection103.162(c),quotedabove,appliesto thePeople’s
1997requestto admit.

Besidesnotrespondingto thePeople’sAugust5, 2003motionto deemfacts admitted,
G&M andPapashaveneverrespondedto the 1997requestto admit. Accordingly,underformer
Section103.162(c),thefactssetforth in therequestto admit aredeemedadmittedby
respondents.TheBoardthereforegrantsthePeople’smotion to deemfactsadmitted. See35 Ill.
Adm. Code101.500(d)(non-movantwaivesobjectionto grantingmotionif non-movantfails to
respondto motion).

IT IS SO ORDERED.

I, Dorothy M. Gunn, Clerk of the Illinois Pollution Control Board,certify thattheBoard

adopted the above order on October 2, 2003, by a vote of 7-0.

•~

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard



CERTIFICATE OF SERVICE

I, KATHERINE A. KELLY, an Assistant Attorney General, do

certify that I caused to be mailed this
1

st day of December,

2003, the foregoing MOTION and NOTICE by first-class mail in a

postage prepaid envelope and depositing same with the United

States Postal Service located at 100 West Randolph Street,

Chicago, Illinois, 60601.

(A J




